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60 NOTES. 

And since as a creditor he need not join all his associates, the 
whole claim of the associate will be apportioned among those 
before the court, the creditor-associate contributing his own 
proportion. Blood v. La Serena Land and Water Co., 89 Pac. 
(Cal.), 1090 (1907). 

It is submitted that such a decision cannot be satisfactorily 
explained, if the entity is regarded as the debtor, unless some 
other theory than the two above mentioned, is discovered. If 
we regard the associates as the debtors, the case needs no ex- 
planation. The same result has been reached in cases where 
the associates are admitted to be co-debtors — viz. partners. 16 



Municipal Corporations. 

Right of City to Dispose of Surplus Electric Power for Private 

Purposes. 

The general form of government in the United States, with 
its three- fold division of powers, exercised by the legislative, 
the executive, and the judicial departments, early influenced the 
courts in favor of the view that the functions of each depart- 
ment, were, except, perhaps in extreme situations, to be exer- 
cised independent of the others and free from interference by 
them, and that there existed, therefore, a point beyond which 
the judicial department could not go in regulating the acts of 
either the legislative or the executive branches. 1 

This rule has been held applicable to the acts of municipal 
corporations, which are but sub-divisions of the sovereign gov- 
ernment, with powers delegated by the Legislature, and hence 
the Supreme Court of New York refused to reverse, on cer- 
tiorari, the proceedings of a municipal corporation relating to 
certain street improvements, where it appeared that it had acted 
within the scope of the authority conferred by a statute of the 
Legislature, and had complied with the forms which the statute 
required. 2 

And this same Court held that "Courts of Equity have no 
general supervisory power over the government of municipal 
corporations or over acts and proceedings of their governing 
bodies .... except where it is shown that the rights of an 
individual have been injured or menaced in a matter falling 
under some recognized head of equity, and which it is the pe- 
culiar province of a court of equity to prevent or redress." 3 



"In re Professional Life Assurance Co., L. R. 3 Eq. Cas. 668 (1867). 
1 Marbury v. Madison, 1 Cranch, U. S. 137 (1803) ; Rees v. City of 
Watertown, 19 Wall. U. S. 107 (1873). 

'Ex parte Mayor, &c. of Albany, 19 Wend. N. Y. 277 (1840). 
'Phelps v. City of Watertown, 61 Barb. N. Y. 121 (1871). 
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Where, however, the exercise of a legislative function by a 
body having but a delegated power contravenes the authority 
derived from the supreme governing body, the courts have not 
hesitated to intervene for the purpose of safeguarding the wel- 
fare of parties whose rights were injuriously affected ; 4 or to 
prevent funds raised for specific purposes or from specific 
activities, from being diverted into general channels. 4 

The Court of Civil Appeals of Texas has recently applied the 
general rule to a situation which marks a modern and growing 
tendency in municipal activity. Crouch v. City of McKinney, 
104 S. W. Rep. (Tex.) 518 (1907). 

The City of McKinney, acting under legislative authority, 
had issued bonds for the purpose of establishing a public elec- 
tric lighting system in the city. The funds thus procured 
were insufficient, however, to extend the system throughout the 
city's territorial limits, but to the extent that the system was in 
operation, the lighting plant was adequate to supply sufficient 
power and to have a surplus. This surplus it purposed dis- 
posing of to private parties for compensation, and to use cur- 
rent funds of the city to effectuate this purpose. The lighting 
plant had been installed in conjunction with a municipal water 
plant. The McKinney Electric Light & Motor Power Com- 
pany, which had previously received from the city a franchise to 
install a lighting plant and supply private parties with light and 
power, sought to restrain the city from thus disposing of its 
surplus electricity. 

The Court, in refusing to enjoin the city, held that, "So long 
as the affairs of a city are conducted by its council in a reason- 
ably judicial manner its acts will not be interfered with by the 
courts, unless it is transcending its powers, or a clear right has 
been withheld, or a wrong perpetrated or threatened," and that 
the city "may, after discharging its duty to the public, sell its 
surplus electricity to private citizens for lighting." 

It was further held that, "The surplus of the proceeds of a 
municipal water works system remaining after the payment of 
the expenses of maintaining the system as installed, are cur- 
rent funds, and the city may divert the same to other needs of 
the city." 

The decision would seem to be a much desired step in favor 
of the successful administration of municipal affairs where re- 
lief from stringent situations is possible by such use of the 
city's funds, otherwise unavailable, except through the usually 
tedious medium of legislation. 



4 Cent. Dig. (Am. Ed.), vol. 36, tit. Munic. Corp., Sees. 1868, 1869. 



